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1. INTRODUCTION: A SYNOPSIS OF INTERNATIONAL
HUMAN RIGHTS IN HAITI
The purpose of this Article is to highlight the importance of a
mandatory Alternative Dispute Resolution (ADR) program and the
creation of a U.N. arbitral tribunal for the effective enforcement of
international human rights under HOPE II.' This Article examines the
1.
In December 2006, the 109th Congress passed the Haitian Hemispheric
Opportunity through Partnership Encouragement Act of 2006 (HOPE I), which
included special trade rules that give preferential access to U.S. imports of
Haitian apparel. These rules were intended to promote investment in the
apparel industry as one element of a broader economic growth and
development plan. HOPE I allowed for the duty-free treatment of select apparel
imports from Haiti made from less expensive third-country inputs (e.g., nonregional yams, fabrics, and components), provided Haiti met rules of origin and
eligibility criteria that required making progress on worker rights, poverty
reduction, and anti-corruption measures. Early assessments of the effectiveness
of HOPE I, however, were disappointing. The 110th Congress responded by
amending HOPE I with the Hemispheric Opportunity through Partnership
Encouragement Act of 2008 (HOPE II). HOPE II extended the preferences for
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legal barriers to the development of the Rule of Law and international
human rights in Haiti. Using William Ewald's logic of legal transplants,
it does not confine itself to an investigation of a single, present-day
legal system, but also contains a substantial historical overview. 2 I
light of this approach, this Article will first discuss the main historical
factors associated with the current international human rights crisis in
Haiti.
The legendary freedom-fighter slave Spartacus led the first known
major slave uprising against the Roman Republic called the Third
Servile War in 73-71 BCE.3 The Haitian Revolution became the first
successful slave-based revolution against an empire known in world
history.4 In 1804, Haiti became the first Black Republic in the world
and the second republic in the Western Hemisphere. The Haitian
Revolution left an incredible landmark of hope and freedom on the
liberation movements throughout many continents.5 A group of Africandescent slaves led by a former6 slave named Toussaint Louverture (also
10 years, expanded coverage of duty-free treatment to more apparel products,
particularly knit articles, and simplified the rules, making them easier to use.
Early evidence suggests that apparel production and exports are responding to
these changes.
JR. HORNBECK, COG. REs. SERV., THE HAITIAN ECONOMY AND THE HOPE ACT (2010), available

in depth
the
at http://fpc.state.gov/documents/organization/1 451 32.pdf (discussing
socioeconomic impact of HOPE I and HOPE II on Haiti's economy). HOPE II aims for the
enforcement of core international and national Haitian labor laws such as freedom of
association, the effective recognition of the right to bargain collectively, the elimination of all
forms of compulsory or forced labor, the effective abolition of child labor and a prohibition on
the worst forms of child labor, and the elimination of discrimination in respect of employment
and occupation. Id. at 19 n.54. Therefore, the words "international" and "fundamental" will be
used interchangeably throughout this Article. For more information on HOPE II, see id
2. William Ewald, ComparativeJurisprudence (II): The Logic of Legal Transplant, 43
AM. J. COMP. L. 489, 509 (1995) (discussing a new approach to study comparative law and legal
transplants). This Article takes the position that the study of the history of law is particularly
important to understand the historical, social, economic and legal irritants to the transplant of the
Rule of Law and international human rights in Haiti. A comparative study of the Rule of Law
and human rights between Haiti and the United States is beyond the scope of this Article.
3.

See Serville Wars, HERITAGE HISTORY,

http://www.heritage-history.com/www/

heriftage.php?Dir-wars&FileName=wars servile.php (last visited Nov. 8, 2012); Theresa
Urbainczyk, Review of B.D. Shaw 'Spartacus and the Slave Wars: A Brief History with
Documents,' 93 J.ROMAN STUD. 304, 304-05 (2003) (reviewing a historical book on Spartacus,
which explains that the story of Spartacus is marked by rebellion, heroism, and glamour tinged
with the tragic).
4. Mario Silva, Island in Distress: State Failure in Haiti, 23 FLA. J. INT'L L. 49, 51
(2011).
5. Id. at 51-52.
6. Toussaint Louverture was gifted with remarkable intelligence and leadership and
ironically was also the first Black Slave of Saint Domingue (now Haiti) to become a plantation
owner and general of the French army for the colony of Saint Domingue. See EGALITE FOR ALL:
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known as Black Spartacus or Black Napoleon) defeated the great
Emperor Napoleon Bonaparte and the French Empire in its apogee.
This rebellion succeeded against all odds.8 To avoid losing face
worldwide to a Negro slave's rebellion, the French Emperor Napoleon
Bonaparte sent his brother-in-law, General Charles Victoire Emmanuel
Leclerc, to re-establish control over the lucrative French colony of
Saint-Domingue (now Haiti). 9 The republican victory in Haiti over the
cruel tyranny and slavery of the French colonialism suggested that this
nation and its people would be destined for a great future.
The Preamble of the Universal Declaration of Human Rights now
recognizes that "the inherent dignity and ... the equal and inalienable
rights of all members of the human family is the foundation of freedom,
justice and peace in the world." 0 Historically, this recognition of
inherent dignity and equality has been denied to the Haitian people.
Like American or French republicans, Haitian republicans fought
bravely for their freedom. But because their skin color was not White"
and because they were, for the most part, former slaves of African
descent owned by White Westerners, Haitians were denied inherent
dignity and equality. Moreover, Haiti as a nation was immediately
punished for its rebellion with blockades and quarantines from other

TOUSSAINT

LOUVERTURE

AND

THE

HAITIAN

REVOLUTION

(PBS

2009),

available at

http://www.pbs.org/programs/egalite-for-all/ (last visited Dec. 20, 2011).
7. Id.
8. See Sidney W. Mintz, Can Haiti Change?, 74 FOREIGN AFF. 73, 73-74 (1995).
What makes Haiti unique is that no other nation in world history has ever been
created by slaves. Those slaves wrested their weapons from the hands of their
masters and then threw the masters out. What Spartacus was crucified for
failing to do, the Haitian people did. Haiti's uniqueness inheres in that
historical experience, and some features of it still figure in its political present
and allow for predictions about its future.
Id.
9. See Robin Blackburn, Haiti, Slavery, and the Age of the DemocraticRevolution, 63
WM. & MARY Q. 643, 645 (2006). Napoleon sent a large expeditionary force under the command
of General Charles-Victor-Emmanuel Leclerc, his brother-in-law, to smash the revolution. Id.
Depite Toussaint-Louverture's resistance, he was eventually captured and died in France. Id.
The expeditionary force continued to encounter increasing resistance, however, and lost more
than fifty thousand men, including Leclerc himself. Id.
10. The Universal Declaration of Human Rights, United Nations, http://www.un.org/en/
documents/udhr/ (last visited Nov. 8, 2012).
11. See Blackburn, supra note 9, at 643-44. "The revolutions-American, French,
Haitian, and Spanish-American-should be seen as interconnected, with each helping to
radicalized the next. . . . To ignore Haiti was also to diminish all the other revolutions." Id.
Blackburn also explains that Toussaint-Louverture's army included White and Mulatto as well
as Black commanders. Id. at 647.
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nations, such as France and the United States.12 In fact, France imposed
a massive financial penalty in the form of indemnities to cover the value
of slaves, V1antations and lands "expropriated" in the wake of the
revolution.' The state of Haiti did not finish paying back the amounts

until 1947.14
The United States was also initially hostile to the new Haitian state
on account of its southern states. The southern states were still slavebased economies, and the United States feared that the geo-political
proximity of the Haitian Revolution would instigate a revolt of its own
African-Americans slaves.' 5 It was not until Abraham Lincoln became
President in 1860 that the United States finally extended diplomatic
recognition to Haiti.' 6 Thus, Haiti, as a new free country, "remained
endemically weak even after achieving independence." 7
The historical and cultural collective memory of Haitians is built on
a strong sentiment of nationalism and stark realism. Haitians are
extremely proud to be the first Black republic in the world, but are also
aware that they continue to pay the heavy price for the bravery of their
ancestors. Haitians often point to the examples of the rich Caribbean
12. Silva, supra note 4, at 52.
13. Id
14. Id
15. Arthur Scherr, Jefferson's "Cannibal" Revisited: A Closer Look at His Notorious
Phrase,77 J. S. HIST. 251, 251-52 (2011) (theorizing on Thomas Jefferson's reputed hatred of
the Haitian revolution and his obsession with destroying the first African American
manifestation of freedom). Scherr explains that Jefferson believed slavery was necessary to
maintain the economic productivity of the United States. Id. at 271. He was "[c]onvinced that
his country's population and labor supply, devastated by war, needed replenishing, [and] he
even planned to import slaves from Africa into [Haiti] and then free them to work his and the
state's sugar plantations." Id.; see Blackburn, supra note 9, at 645 (theorizing that the Haitian
revolution and the creation of a slave-based free state "had implications for the future of slavery
in the Americas, and tested and tempered the outlook of the abolition movement. Though fainthearted abolitionists recoiled in horror at the bloody consequences of slave revolt, others saw no
reason to tolerate a slave regime that was intrinsically violent"); see also Sophia Asare, "This
Land Cannot Die": U.S. Involvement in the Rebuilding of Haiti, 33 Hous. J. INT'L L. 177, 182
(2011).
The United States sent troops and $750,000 in military aid to help France
suppress the Revolution and defend white colonists' interests ..... When Haiti
successfully overthrew its oppressors in 1804, the freed slaves suddenly found
themselves in a world where slavery largely endured. Worried about its own
slave-holding interests, the United States refused to recognize Haiti as a
sovereign nation until 1862. Despite its refusal to recognize Haiti's sovereignty,
the United States was one of Haiti's leading trading partners for most of the
19th Century.
Id.
16. Silva, supra note 4, at 52.
17. Id.
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islands of Martinique and Guadeloupe, both sharing the same Creole
culture and language and French colonial past, but both having chosen
not to sever colonial ties with France.' 8 The argument can be made that
Western nations have been racist and hostile to an independent Black
republic in the Western hemisphere as a means of safeguarding their
colonial interests for centuries.' 9 In light of this, the international
development assistance now being provided by the United States,
France, and the Western world to Haiti can be viewed as just and proper
historic compensation for slavery and colonialism against Haiti. It is
important to note that the world's leading industrialized nations led by
the United States (G7 nations) pledged to write off $1.2 billion of the
debts that Haiti owes them following the devastating earthquake Haiti
suffered in January 2010.20
Haitians often neglect to mention that the failure of the Haitian state
is also largely self-imposed due to their lack of self-determination. In
response to the blind nationalism of many Haitians, my father often
asked his Haitian brothers and sisters if they thought that the White man
should pick up their garbage in the streets of Port-au-Prince. This
humoristic and sarcastic observation from my father suggests that Haiti
cannot and should not continue to rely on the benevolence and
donations of Western nations. 2 1
The drafters of the Haitian Constitution, inspired by the country's
French heritage, intended to create a true democracy based on the Rule
of Law and separation of powers.22 Nevertheless, the comparative law
approach of Montesquieu shows that l'dtat de droit est un tat d'esprit

18. Id. (explaining that Haitians feared that if they failed to generate sufficient income to
pay the required financial penalty, the former colonial powers would use their failure as an
excuse to retake the island).
19. Id.
20. G7 Nations Pledge Debt Relief for Quake-Hit Haiti, BBC NEWS (Feb. 7, 2010),
http://news.bbc.co.uk/2/hil8502567.stm(last visited Dec. 26, 2011).
21. On the state failure in Haiti as a self-imposed condition by Haitians, see Louis Aucoin,
Haiti's ConstitutionalCrisis, 17 B.U. INT'L L.J. 115, 115-40 (1999) (discussing the historical
roots of Haiti's constitutional crisis).
22. Id. at 117 (discussing that the founding fathers of Haiti's constitution embraced the
revolutionary concept of constitutionalism).
23. CHARLES DE SECONDAT, BARON DE MONTESQUIEU, THE SPuT OF LAWS 156-66 (Anne
M. Cohler et al. eds., Cambridge Univ. Press 1989) (1748) (discussing the political treatise of
Montesquieu, a French philosopher and political thinker who lived during the Age of
Enlightenment and who was famous for his articulation of the theory of separation of powers,
which advocates constitutionalism and the separation of powers, the abolition of slavery, the
preservation of civil liberties and the Rule of Law, and the idea that political and legal
institutions ought to reflect the social, cultural, and geographical character of each particular
community). Hence, Montesquieu was a strong proponent of the legal mirror-theory stating that
law is the reflection of social, cultural, and geographical character of each particular community.
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(state of law is a state of mind),24 and that there is often discord between
the law-in-books, the law in-action and the law in-mind at play in a
society.25 In practice, the Rule of Law in Haiti has been such that its
people have come to embrace the Creole proverb "Konstitus on se
paye, bayonet se fe" ("Constitution is paper, bayonet is iron"). This
popular proverb clearly illustrates that Western conceptions of the Rule
of Law and the primacy of fundamental human rights have always been
nothing more than aspirational dreams for Haitians.27
Since independence, the Haitian state has sadly been marked by
violence, tyranny, corruption, human misery and racial tensions. 28 Haiti
as a country has always been raped 2 9 by "a ruling elite that effectively
controlled the national economy for self-interested purposes.
Describing the era of the ruthless dictator Duvalier (also known as Papa
Doc),3 1 the Canadian Government defined the Haitian state as a
"kleptocratic state" at that time.3 2
In 2004, President Aristide, the first democratically elected president
in Haiti's history, was forced to leave the country in total chaos. 33 The
newly formed U.N. Peacekeeping Stabilization Mission in Haiti
(MINUSTAH) was established to restore peace and stability to the
24. Id.
25. William Ewald, ComparativeJurisprudence(I): What Was It Like to Try a Rat?, 6 U.
PA. L. REv. 143, 1889 (1995) (discussing "comparative jurisprudence," which maintains that the
ideas that inform the law-in-minds are a crucial part of law-in-action).
26. Aucoin, supra note 21, at 117 n.21.
27. Id. at 140 (discussing that despite Haiti's enduring constitutional crisis, the Haitian
Constitution "remains the very symbol of the victory of the people in their rejection of
dictatorship" and their hope of freedom and liberty).
28. Silva, supra note 4, at 52.
29. I use the word "rape" purposely to expose the increased vulnerability of Haitian
women and girls to sexual violence since the earthquake in Haiti. See Lisa Davis, Still
Trembling: State Obligation Under InternationalLaw to End Post-EarthquakeRape in Haiti,65
U. MIAMI L. REv. 867, 867-92 (2011) (discussing the surge in sexual violence in Haiti due to
the earthquake on January 12, 2010, and explaining that such natural disasters
disproportionately affect women and girls because females who are forced to live in crowded,
poorly lit internally displaced persons (IDP) camps experience a heightened likelihood of
exposure to sexual violence or crime simply because they are female).
30. Silva, supra note 4, at 52.
31. See Matthew J. Smith, Red & Black in Haiti: Radicalism, Conflict, and Political
Change, 1934-1957, 47 CURRENT REVS. FOR ACAD. LIBR. 1353 (2010) (discussing the harsh

dictatorship of Francois Duvalier, otherwise known as Papa Doc); Silva, supra note 4, at 54-55
(explaining that Papa Doc used manipulation and oppression to quickly consolidate power,
created a private militia named the Tonton Macoutes, engendered a cult of personality, and
fheled rumors that he was a voodoo priest who had become the corporeal embodiment of Haiti
itself).
32. William G. O'Neill, The Roots of Human Rights Violations in Haiti, 7 GEO. IMMIGR.
L.J. 87, 92 n.1 1(1993).
33. Silva, supra note 4, at 59.
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country. 34 Since then, INUSTAH has been the subject of much
criticism, including allegations of international human rights violations
by Haitian human rights advocates. 3 5 A historic class action lawsuit
against the United Nations was recently filed in Haiti for the alleged
responsibility of the MINUSTAH in the post-earthquake Cholera
epidemic in Haiti.3 6
Haiti's long history of political instability, violence and corruption
was intensified by the earthquake in January 2010.37 The earthquake
killed more than 200,000 people,3 8 making it one of the world's most
devastating natural disasters in recent history. The Inter-American
Development Bank estimated the cost of rebuilding Haiti to be as much
as $14 billion, more than double the country's annual GDP. 39 The
international community and private donors all over the world
responded generously by donating and pledging millions of dollars in
aid to Haiti after the earthquake. 4 0 However, according to a World Bank
report, the last 15 years of development assistance in Haiti have
produced "no noticeable effect" on Haiti's democracy, the Rule of Law
and international human rights or Haiti's pathological socioeconomic
34. Id.
35.

INSTITUTE FOR JUSTICE & DEMOCRACY IN HAITI ET AL., UNIVERSAL PERIODIC REVIEW,

REPUBLIC OF HAITI: SUBMISSION TO THE U.N. HUMAN RIGHT COUNCIL (2011), available at

http://ijdh.org/wordpress/wp-content/uploads/2011/04/LERN-Compiled-UPR-Submissionsl.pdf
(discussing that Haiti has the responsibility to prosecute human rights violations committed by
international actors, including crimes in which MINUSTAH soldiers are complicit for failing to
investigate or prosecute).
36. See The U.N. in Haiti "Damned If You Do," ECONOMIST (Nov. 10, 2011),
http://www.economist.com/blogs/americasview/201 1/1 1/un-haiti (last visited Jan. 11, 2012).
On November 8th the Institute for Justice and Democracy in Haiti (IJDH), a
Boston-based advocacy group, submitted 5000 claims to the [United Nations]
for damages totaling at least $250 [million] on behalf of Haitian cholera
victims, on the grounds that Minustah imported the disease into the country.
The U.N. response to the petition could affect peacekeeping missions around
the world, which generally enjoy immunity from legal action.
Id.
37. Silva, supra note 4, at 51. See also MAUREEN TAFT-MORALES & RHODA MARGESSON,
CONG. RES. SERV., HAITI EARTHQUAKE: CRISIS AND RESPONSE (2010), http://assets.opencrs.

com/rpts/R41023_20100115.pdf.
38. Silva, supra note 4, at 49.
39. Id.
40. Deborah Sontag, In Haiti, the DisplacedAre Left Clinging to the Edge, N.Y. TIMES,
July 11, 2010, at Al, http://topics.nytimes.com/top/news/international/countriesandterritories/
haiti/index.html; Cholera in Haiti: One Year Later, CDC, http://www.cdc.gov/haiticholeral (last
visited Nov. 8, 2012). See also Talea Miller, Haiti Reconstruction Aid Falls Short, PBS
NEWSHOUR (Jan. 10, 2011), http://www.pbs.org/newshour/rundown/201 1/01/haiti-reconstruct
ion-pledges-fall-short.html.
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situation.4 1 With a GDP of approximately $11.9 billion in 2009, Haiti
remains the least developed economy in the Western Hemisphere.4 2
In the wake of the devastating earthquake and persistent chaos in
Haiti, the Haitian people, along with the international community, raise
the same question: what should be done to promote the sustainable
development of Haiti? I believe that the answer to this question depends
first and foremost on the collective motivation of Haitians and the good
faith of the international community led by the United States. There is
no magic formula, quick fix or band aid solution. Haiti will have to be
rebuilt primarily by Haitians on an incremental basis via projects such
as "Brick by Brick.A 3 History shows that neither nations nor individuals
get a free ride in this world.
Negotiation and ADR methods demonstrate that there are three main
ways to get what you want in life or to resolve a dispute." The first is
the power-based approach, whereby coercion is used as a means to
negotiate what you want or to resolve a dispute. 45 The second is the
interest-based approach, whereby consideration is offered as a way to
bargain for what you want or to resolve a dispute.4 6 Finally, the third is
the right-based approach, whereby rights are advocated and the dispute
is resolved by enforcing obligations through formal adjudication in
court.4 7 The correlation between bargaining and dispute resolution in
international commercial and human rights disputes is evident; in all
instances, the power-based and interest-based approaches are viewed as
more effective than the rights-based approach.4 8 This being said, it
41. Silva, supra note 4, at 67.
42. Id. at 65.
43. The author is the founder of a registered Canadian charity for Haiti named FSDH that
is currently working on "Brick by Brick," a project to build post offices and rebuild the postal
system in Haiti. This project is executed by the U.N. special agency Universal Postal Union.
Help Rebuild Haiti's Postal Service, CANADA POST, http://www.canadapost.ca/cpo/mc/
aboutus/haiti/default.jsf (last visited Nov. 26, 2011); FOUNDATION FOR THE SUSTAINABLE
DEVELOPMENT OF HAITI, http://www.fddh-fsdh.org/eng/index.html (last visited Nov. 8, 2012).
44. WILLIAM URY ET AL., GETTING DISPUTES RESOLVED: DESIGNING SYSTEMS TO CUT THE
COSTS OF CONFLICT 3-19 (1988) (discussing the three approaches to resolving disputes:
interests, rights, and power).
45. Id.
46. Id.
47. Id.
48. The United Nations is well-informed that the human rights-based approach used in
developing nations like Haiti is currently the U.N. Secretary-General's Program for Reform
(1997). Its second phase, An Agenda for Further Change (2001), called upon U.N. agencies to
make human rights a cross-cutting priority for the U.N. system. In 2003, a group of U.N.
agencies, including UNFPA, committed to integrating human rights into their national
development cooperation programs by adopting the common understanding on a rights-based
approach. Id. See also The Human Rights-Based Approach, THE UNITED NATIONS POPULATION
FUND, http://www.unfpa.org/rights/approaches.htm (last visited Nov. 25, 2011); Alison N.
Kurth, Rethinking the Syria Accountability Act. Are Sanctions on Syria in the Best Interest of the
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appears that too many developing nations like Haiti often naively rely
on the benevolence of the Western world. 49 This analysis might run
counter to the idealist "peace and love" philosophy of many
international human rights advocates, 50 but it is realistic and pragmatic.
This pragmatic view was also expressed by Haiti's President Martelly
when he called for nations like the United States, Canada, and France to
forge a new, more sustainable relationship with Haiti based on "trade,
not aid." 5 1
Sustainable solutions for Haiti lie in innovative development
assistance programs such as the Haiti Hemispheric Opportunity
Through Partnership Encouragement Act (HOPE II), a Free Trade
Agreement (FTA) between the United States and Haiti which was
passed by the U.S. Congress in 2008. 52 This FTA aims to assist the
sustainable socioeconomic development of Haiti by allowing Haitian
exporters to obtain a duty-free license to export certain textiles to the
United States if they meet eligibility criteria related to international
human rights.53 The legislative framework and functions of HOPE II
will be analyzed henceforth. The objective of this Article is to explain
the importance of Alternative Dispute Resolution (ADR) for the
effective enforcement of international human rights under HOPE II.

United States, 20 TRANSNAT'L L. & CONTEMP. PROBS. 239, 269 (2011), available at
http://www.uiowa.edu/-tlcp/TLCP%20Articles/20-1/Kurth.Final.JYZ.04132011 .pdf (arguing
that Senators Kerry's and Hagel's interest-based U.S. foreign policy of engagement is preferable
to an isolationist policy and that a "carrot and stick" negotiation and diplomatic policy should be
preferred over only a hard-liner punitive foreign policy).
49. DEP'T OF EcoN. & Soc. AFFAIRS, Div. FOR Soc. POLICY & DEV., SOCIAL JUSTICE IN AN
OPEN WORLD THE ROLE OF THE UNITED NATIONS, at 8-9, U.N. Doc. ST/ESA/305, U.N. SALES

No. E. 06.IV.2 (2006), availableat http://www.un.org/esa/socdev/documents/ifsd/SocialJustice.
pdf ("The idea of social justice has too often been associated with an excessively benevolent
perception of human nature and a naively optimistic belief in the capacity of good ideas and
institutions to transform the world into a secure and agreeable place.").
50. Id.
51. Sonia Verma, ForgingA New HaitianStrategy: Trade, Not Aid, GLOBE & MAIL (Oct.
18, 2011), http://m.theglobeandmail.com/news/national/time-to-lead/forging-a-new-haitianstrategy-trade-not-aid/article2035116/?service=mobile ("Experts say Canada should seek to
answer President Martelly's call by forging a new relationship with Haiti based on trade, not
aid.. . . [Foreign assistance] has turned Haiti into some kind of a laboratory of experiments and
projects that has installed in the country over 40,000 NGOs.").
52. Haitian Hemispheric Opportunity Through Partnership Encouragement (HOPE) II
Legislation, U.S. Agency for Int'l Dev. (2008), http://pdf.usaid.gov/pdf docs/PDACN939.pdf
[hereinafter HOPE II Legislation]; see also Better Work Haiti, http://betterwork.org/global/?
pageid=316.
53. HOPE II Legislation, supra note 52.
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II. BRIEF OVERVIEW OF HOPE II AND ITS WEAKNESSES AND
STRENGTHS AS PART OF THE LEGISLATIVE INTENT OF THE UNITED
STATES TO PROMOTE INTERNATIONAL HUMAN RIGHTS IN HAITI

As a FTA between the United States and Haiti, the goal of HOPE II
is to assist Haiti in rebuilding its economy in developing fundamental
human and labor rights by encouraging socially responsible investment
and job creation in the textile and garment industry. President George
W. Bush and the U.S. Congress first passed HOPE I in December
2006.'" While HOPE I demonstrated great leadership by President
Bush, it yielded only modest results. 56 To enhance the effectiveness of
this initiative, President Obama and the 110th Congress amended and
expanded the initial legislative intent of HOPE I into HOPE II in June
2008 when the U.S. Congress passed the Food, Conservation, and
Energy Act of 2008.
A. The Weaknesses ofHOPE I
One significant weakness of HOPE II is that it supports the
promotion of exports in the garment industry. Many international
human rights advocates associate this industry with sweatshops.5 8 It has
been criticized by many international human rights observers and
Haitians as being non-sustainable, 59 and worse, a subtle reinstatement of
modem slavery insofar as it confines Haitians to harsh working
conditions in dark sweatshops for long hours. 60 The garment industry
accounts for Haiti's core export sector.61 It is also essential to Haiti's
54. CHF International, Clinton Visits CHF Project in Haiti, Promotes HOPE II Act,
GLOBAL COMMUNITIES (Apr. 29, 2009), http://chfinternational.org/node/33239.
55. HORNBECK, supra note 1.

56. Id
57. Id.
58. Press Release, Int'l Labor Org., ILO Meeting Targets Sweatshops in Footwear,
Textiles and Clothing; Adopts Resolution on Child Labor, U.N. Press Release ILO/96/35 (Nov.
1, 1996), available at http://www.ilo.org/global/about-the-ilo/press-and-media-centre/news/
WCMS_008077/lang--en/index.htm.
59.

ANTtN OUVRIYE, HAITI, LABOR RIGHTS: SUBMISSION TO THE UN HUMAN RIGHTS

UNIVERSAL PERIODIC REVIEW, HUMAN RIGHTS COUNCIL (2011), available at http://ijdh.org/word

press/wp-content/uploads/2011/03/Haiti-UPR-Labor-Rights-FINAL.pdf
(maintaining
that
HOPE II has outsourced the monitoring of labor rights in Haiti's textile industry and fails to
guarantee workers' international human rights and to address the need for greater promotion and
protection of workers' fundamental human rights at the national level).
60. Ezili Dantb, Obama's Offered HOPE is Sweatshop Slavery, OPEDNEWS.COM (Apr.
10, 2009), http://www.opednews.com/articles/Obama-s-offered-HOPE-is-sw-by-Ezili-Danto090405-281.html.
61. HORNBECK, supra note 1, at 5 ("Haiti exports primarily apparel, which accounts for
75%-80% of foreign exchange earnings and for 92% of total exports to the United States.
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economic well-being since it generates up to 80% of the country's
foreign exchange. 62 The foreign exchange that is generated from the
garment industry is used to finance Haiti's large food import bill,
among other needs. 63
U.S. foreign policy advisor Paul CollierM and U.S. Secretary of State
Hillary Rodham Clinton believe that alternatives to manufacturing
agricultural exports or natural resource exports are much less likely to
lift a country out of poverty over the long term. 65 For a country like
Haiti, this policy orientation is persuasive on a short-term basis; but in
my view, trade preferences such as those found in HOPE II should
focus instead on the promotion of agricultural exports. Assisting Haiti in
alleviating its current food crisis should be the legislative priority for
Canada, the United States, and any other developed nation that wants
to assist in Haiti's sustainable development. To a large extent, food
insecurity is a key factor which impacts international human rights
peace-building, security and the instability of the Rule of Law in Haiti.
Generally, Haitians tend to agree that the garment industry should
not be neglected, but also believe that more sustainable sectors, such as
agriculture and tourism, should be prioritized.6 8 The U.S. Government is
currently investing in the sustainable development of Haiti's
agricultural sector through a partnership between the U.S. Agency for
International Development (USAID) and the Coca-Cola Company, a
public-private initiative that seeks to develop a sustainable mango
industry in Haiti.69
Cacao, mangoes, and coffee compose the small basket (4%) of agricultural exports.").
62.

See CLARE RIBANDO SEELKE & J.F. HORNBECK, CONG. RESEARCH SERV.,

LEGISLATIVE RESPONSES TO THE FOOD CRISIS AND

HAITI:

RELATED DEVELOPMENT CHALLENGES

(12008), available at http://fpc.state.gov/documents/organization/106146.pdf.
63. Id.
64. Paul Collier, CBE is a Professor of Economics, Director for the Centre for the Study
of African Economies at the University of Oxford and Fellow of St. Antony's College. From
1998 to 2003, he was the director of the Development Research Group of the World Bank.
65. Silva, supra note 4, at 70.
66. Verma, supra note 51 ("Haiti is the largest recipient of Canada's foreign aid, this year
surpassing Afghanistan.").
67. SEELKE & HORNBECK, supra note 62; MAUREEN TAFT-MORALES & DEMOND
ALEXANDER DRUMMER, CONG. RES. SERV., HAITI'S DEVELOPMENT NEEDS AND A STATISTICAL
OVERVIEW OF CONDITIONS OF POVERTY (2007), available at http://pdfusaid.gov/
pdf docs/PCAAB593.pdf. Haiti suffers enduring massive and deep poverty. Id. Summary. Over
one-half of the population (54%) lives in extreme poverty, living on less than $1 a day, and 78%
live on $2 or less a day. Id. Hunger is also widespread: 81% of the national population does not
get the minimum daily ration of food defined by the World Health Organization. Id. at 1.
68. Silva, supra note 4, at 70 (discussing that the Prime Minister of Haiti, Jean Max
Bellerive, has stated that the garment industry should not be ignored, but has also sought
increased investment in more enduring sectors such as agriculture and tourism).
69. The Coca-Cola Company's Haiti HOPE Project Momentum Continues with
Investment from United States Government, COCA-COLA Co., Aug. 18, 2010, available at
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A second weakness of HOPE II is that, despite its aim to support the
development of international human rights in Haiti, it does not
incorporate any formal method of adjudication. The adjudication of
human rights violations is vested in Haiti's judicial system, and HOPE
II does not contain provisions for a mandatory ADR program with a
U.N. arbitral tribunal to render decisions on matters of alleged
international human rights violations by registered businesses in HOPE
11.70 However, the formation of a mandatory ADR program with a U.N.
supranational or multinational arbitral tribunal to render binding judicial
decisions under HOPE II can never take place without Haiti's consent
as sovereign nation.
In response to overly negative comments against Haiti's state, my
father often says that while Haiti might be a small and poor country, it is
still a sovereign nation. 7 1 The basic tenet of sovereignty is jurisdictional
independence, and delegating judicial sovereignty to an international
court such as a U.N. arbitral tribunal in Haiti's territory must be in
compliance with the theory of consent. According to the consensual
theory,
the binding quality of international law-its existence as "law"flows from the consent of states. It is said to be a "positivistic"
system of law based on the actual practice of states. In its pure
form, this consensual or positivist theory stipulates that no
international law can be created without the consent of the state
which is to be bound.72
Therefore, I believe the United States should have incorporated as a
fundamental condition that Haiti first consent to delegating its judicial
http://www.usaid.gov/press/releases/2010/prl 00818.html.
70. Labor Ombudsman and Technical Assistance Improvement and Compliance Needs
Assessment and Remediation Program, H.R. 6124, 110th Cong. § 15403 (2008),
http://www.gpo.gov/fdsys/pkg/BILLS-110hr6124enr/pdf/ [hereinafter H.R. 6124]. Section
15403 under HOPE II only stipulates the training and technical assistance to labor inspectors,
judicial officers, and other relevant personnel to build their capacity to enforce national labor
laws and resolve labor disputes. Id.
71. My father Carl Apollon, agronomist and leader within the Haitian diaspora in Quebec,
raised me to respect Haiti but also to always remain critical. As an illustration of my respect for
Haiti, I once met Haiti's President Prdval with my father in October 2008 during his official
visit to Montreal. After meeting Haiti's President, I apologized to my father for my unusual
nervousness as I explained the agricultural projects of my father's NGO to President Prival. My
father responded wisely: "my son this was your first time talking to a President and Chief of
State, I was not expecting you to talk and act like the 'confident' lawyer that you usually are."
My father finished by telling me: "I was very proud to see you talking so humbly to Haiti's
President; you truly showed me today your respect for my country of origin."
72.

MARTIN DIxoN, INTERNATIONAL LAW 16 (6th ed. 2007) (discussing the nature of

international law and the international system).
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sovereignty to an ADR program with a U.N. arbitral tribunal to render
judicial binding decisions under HOPE II. The incorporation of a U.N.
arbitral tribunal under HOPE II should occur with ease since HOPE II
already makes the U.N. International Labor Organization (ILO) 73
responsible for the technical assistance, improvement and compliance
needs assessment and remediation program for the enforcement of
fundamental human and labor rights of Haitian workers under section
15403 of HOPE II.
Moreover, because the Haitian judicial system is dysfunctional and
corrupt,74 it should not be entrusted with the task of adjudicating any
human rights claims in the first place. The corruption of Haiti's
judicial system as it relates to HOPE II will be discussed later in this
Article.
B. The Strengths of HOPEII
The core strength of HOPE II in supporting international human
rights is its semi-effective 76 enforcement mechanism of issuing permits
73. See BETIER WORK HAITI: GARMENT INDUSTRY 2ND BIANNuAL SYNTHEisS REPORT
UNDER THE HOPE II LEGISLATURE, BETTER WORK HAITI (Apr. 15, 2011), available at

http://betterwork.com/global/wp-content/uploads/Better-Work-Haiti-2nd-Biannual-Report-Unde
r-the-HOPE-II-Legislation.pdf.
74. Silva, supra note 4, at 62-63.
75. See Stefan Sottiaux & Gerhard Van der Schyff, Methods of International Human
Rights Adjudication: Towards a More Structured Decision-Making Processfor the European
Court ofHuman Rights, 31 HASTINGS INT'L & COMP. L REV. 115, 123-24 (2008) (discussing the
opinion of some legal scholars that national tribunals should be given the first opportunity to
adjudicate international human rights if possible because supranational tribunals like the
European Court of Human Rights may be interpreted as a compromise to respect the domestic
constitutional identity of a nation for the principles of certainty and efficiency). This legal
barrier to a U.N. arbitral tribunal is important because Haitians are very patriotic about their
constitutional identity. See Aucoin, supra note 21 (discussing the importance of Haiti's
Constitution for Haitians); see also William M. Carter, Jr., Rethinking Subsidiarity in
InternationalHuman Rights Adjudication, 30 HAMLINE J. PUB. L. & Po'Y 319, 319-21 (2008).
Before a supranational or multinational body renders a decision on a matter of international
human rights, it must first be assured that the domestic government at issue has been given an
opportunity to remedy the situation. Id. International adjudicatory bodies limit access to the
international system by requiring that the petitioner must have tried to invoke any available
domestic remedies. Id. In so doing, however, these bodies have developed a series of exceptions
to the exhaustion requirement and, as such, generally place lesser emphasis on subsidiarity in
the jurisdictional stage than one might expect given the language of the relevant treaties. Id. A
prominent example is Velasquez-Rodriguez v. Honduras. The Court went beyond these textual
exceptions, however, and ruled that the exhaustion requirement may be excused whenever the
petitioner can prove, on the facts of his case, that the available domestic remedies are unlikely to
be adequate or effective. Id.
76. I use the word semi because, to be fully effective, HOPE II needs a formal method of
enforcement and adjudication such as an mandatory ADR program with a U.N. arbitral tribunal
to render decisions on matters of alleged fundamental human and labor rights violations by
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or export licenses to registered Haitian or foreign exporters." Because
the enforcement of HOPE II occurs through business registration, the
effectiveness of HOPE II is not dependent on the good faith and
willpower of the Haitian state and its politicians. This makes HOPE II
more effective because the enforcement of international human rights
conventions and agreements is usually handicapped or ineffective
because they are too often perceived as secondary to the national
interests of sovereign states and their political leaders. It is commonly
known that sovereign state leaders lack the political willpower and selfinterest to enforce human rights.
HOPE II may be an indication that international trade law may soon
play an important role in effectively promoting the protection of human
rights throughout the world.7 9 In my opinion, businesses and exporters
should suffer trade penalities in cases of human rights violations, as
contemplated by HOPE II, in order to more effectively enforce
international human rights and environmental protections. No global
consensus exists with respect to using international trade to promote
international human rights; therefore, "most of the activity in this area is
emerging through regional and bilateral trade agreements, as opposed to
agreements negotiated at the multilateral level through the World Trade
Organization.'
Prior to HOPE II, the best example of a regional and bilateral trade
agreement which incorporated international human rights as a central
concern is the European Union Chile Association Agreement that came
into force in February 2003.81 Following the drafting principles of the
exporters registered in the HOPE II. See OURVRIYE, supra note 59.
77. H.R. 6124, supra note 70.
78. See Prize Offered to African's Leaders, BBC NEwS (Oct. 26, 2006), available at
http://news.bbc.co.uk/2/hi/uk-news/6086088.stm (last visited Feb. 15, 2013); see also Andrew
Harding, Is Mo Ibrahim's Award Building or Hurting Africa?, BBC NEWS (Oct. 10, 2011),
availableat http://www.bbc.co.uk/news/world-africa-15239268 (last visited Feb. 15, 2013).
79.

See MICHAEL KERR ET AL., CORPORATE SOCIAL RESPONSIBILITY: A LEGAL ANALYSIS

317 (2009).
80. Id. at 317-18. See also Raj Bhala, Philosophical, Religious, and Legalistic
Perspectiveon Equal Human Dignity and U.S. Free Trade Agreements, 28 ST. Louis U. PUB. L.
REv. 9 (2009) (making philosophical, religious, and legalistic arguments that human rights
should play a more central role in FTAs than they generally do).
81. "This [international trade a]greement establishes a political and economic association
covering trade, financial, scientific, technical, social and cultural matters and cooperation. It
provides for closer political dialogue, strengthened cooperation, greater participation in
framework programmes and development and diversification of bilateral trade relations."
Summary of EC-Chile Association Agreement, EUROPEAN COMM'N (Nov.

18,

2002),

http://europa.eu/legislation-summaries/externalrelations/relations-with-third-countries/latin
america/r14015 en.htm.

See also Countries and Regions: Chile, EUROPEAN

http://ec.europa.eu/trade/creating-opportunities/bilateral-relations/countries/chile/
Oct. 19, 2012).
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Universal Declaration of Human Rights (UDHR), which give the first
articles of the convention the greatest importance,8 2 Article 1 of the
European Union Chile Association Agreement clearly specifies the
commitment of the parties to respect fundamental human rights as laid
down in the UDHR: "Article 1-Respect for democratic principles and
fundamental human rights as laid down in the Universal Declaration of
Human Rights and for the principle of the rule of law underpins the
internal and international policies of the Parties and constitutes an
essential element of this Agreement." 83
HOPE II aims to attract socially responsible foreign direct
investments (FDI) in Haiti in order to uphold fundamental human and
labor rights. The goal of HOPE I is to stimulate sustainable
development in Haiti by ensuring that exporting multinational
corporations (i.e., businesses registered under HOPE II) operating in
Haiti adhere to "internationally recognized corporate social
responsibility standards and principles and pursue best practices." 84 In
other words, HOPE II ensures the corporate accountability of
multinational foreign investors in Haiti.
Recently, criticism of global corporations went so far as to label
select multinational corporations "pathological" on account of their
pursuit of profit and power, whatever the environmental or social cost.86
Multinational corporations are viewed by many critics as the worst
offenders, ahead of states, for international human rights violations.8 7
Multinational corporations are also often viewed as encouraging or
aggravating international human rights violations. In the documentary
82. "The first two articles [as drafting priority] lay the universal foundation of human
rights: human beings are equal because of their shared essence of human dignity; human rights
are universal, not because of any State or international organization, but because they belong to
all of humanity." A United Nations Priority, UNITED NATIONS, http://www.un.org/rights/
HRToday/declar.htm (last visited Nov. 8, 2012).
83. Agreement Establishing an Association Between the European Community and its
Member States, of the One Part, and the Republic of Chile, of the Other Part, Nov. 11, 2002,
2002 O.J. (L 352), available at http://www.esf.be/new/wp-content/uploads/2009/09/eu-chileassociation-agreement-2002.pdf.
84. KERR ETAL., supra note 79, at 318.

85. Id. at 285-345 (discussing the CSR concept of Consistent Best Practices or
transnational corporate accountability, and emphasizing that, whether at home or abroad,
corporations must seek to apply the highest environmental and social standards throughout their
operations and during their interactions with their business partners).
86. See JOEL BAKAN, THE CORPORATION: THE PATHOLOGICAL PURSUIT OF PROFIT AND
POWER (2004).

87. Id at 32-33.
88. For instance the giant Canadian global mining corporation Barrick Gold Corporation
was accused by the influential NGO Amnesty International of having encouraged and facilitated
international human rights violations in Papua New Guinea. See New Amnesty International
Report Details Violence at Porgera Gold Mine in PapauNew Guinea, EARTHWoRKS (Feb. 4,
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"The Corporation: The Pathological Pursuit of Profit and Power," the
organizational behavior of a typical profit-oriented multinational
corporation is compared to the profile of a sociopath.8 9 The behavioral
resemblances appear to be troubling. 90 Corporations are viewed as a
vital part of our modem North American society based on economic
liberalism. However, the issues in relation to corporate accountability
have been editified for quite some time. In the eighteenth century,
Edward Thurlow, who served as the Lord Chancellor of Great Britain
from 1792-1806, said that regarding corporate accountability and
punishment that corporations have "no soul to damn: no body to
kick." 9 1
Overall, HOPE II is a promising legislative solution because it does
not rely on the Haitian state for its enforcement. Instead, it deals directly
with the main actors (i.e., registered businesses and exporters) by
offering these entities strong incentive to respect their international
human rights obligations under HOPE II.
HOPE II functions in a straightforward and practical manner: if
registered businesses comply with HOPE II, they receive a duty-free
license to the United States, and if they fail to comply with their human
rights obligations, they lose their license. The potential opportunity of
HOPE II to promote fundamental human and labor rights can be
demonstrated by the major racial discrimination lawsuit involving
Denny's restaurants.
In 1994, Denny's agreed to pay USD$54.4 million to settle two
suits involving some 300,000 visible minority customer claimants
who claimed that Denny's was systematically refusing to serve
them or subjecting them to differential treatment such as insisting
that they pay before being served at the table. While the
claimants sought and received compensation, they also sought to
change the way the corporations behaved and to have their needs
and interests engaged. By 1998, [Denny's was] among Fortune's
best rated corporations in the United States for engagement with

2010),
http://www.earthworksaction.org/earthblog/detaillnewamnestyinternational report_
detailsviolenceat_porgeragold mine inj#.UJz8n5Km5By.
89. BAKAN, supranote 86.
90. Id. at 110.
91. The Lord Chancellor is a member of the Cabinet of the government of United
Kingdom and, by law, is responsible for the efficient functioning and independence of the courts
of Great Britain. See The Lord Chancellor, THE UK PARLIAMENT, http://www.parliament.uk/
about/mps-and-lords/principal/lord-chancellor/ (last visited Feb. 15, 2013); see also John C.
Coffee, Jr., No Soul to Damn: No Body to Kick An UnscandalizedInquiry Into the Problem of
CorporatePunishment, 79 MICH. L. REv. 386, 386-459 (1981) (theorizing on issues related to
corporate punishment and accountability).
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Asians, Blacks, and Hispanics.92
In this case, compliance occurred only after the massive lawsuits and
compensation settlements took place. When Denny's was criticized for
being discriminatory, one of their corporate leaders responded by
comparing the corporate response of Denny's to a church offering:
"Maybe you put money in the plate because you're scared of going to
hell; maybe you do it to support the good works of the church.
Motivation is not important. What we want are results." 93 "Today
Denny's continues to emphasize its 'diversity policy' and in 2006 and
2007 was ranked at the top of Black Enterprise Magazine's 'Best 40
Companies for Diversity."' 94 This case shows that two core
motivational factors for violating or enforcing human rights are greed
and fear. In my view, the legislative intent of HOPE II is pragmatic
because it plays on both fear (power-based approach) and greed
(interest-based approach). Therefore, HOPE II promises to be an
effective way to motivate employers operating in Haiti to improve
workplace practices.
C. InternationalHuman Rights Conditions UnderHOPEH for
RegisteredExporters, as Recipients of a Permit or License to Export
Duty-free into the UnitedStates
HOPE II stipulates in section 15403 that the ILO is responsible for
assessin the compliance of Haitian exporters listed in the HOPE II
registry. The conditions of receiving an export license described in
section 15403(3)(B) are as follows:
(B) CONDITIONS DESCRIBED.-The conditions referred to in
subparagraph (A) are(i) compliance with core labor standards; and
(ii) compliance with the labor laws of Haiti that relate directly to
core labor standards and to ensuring acceptable conditions of
work with respect to minimum wages, hours of work, and
occupational health and safety. 96
Pursuant to section 15403 of HOPE II, core labor standards are
defined as follows:

92. KERR ET AL., supra note 79, at 180-81.

93.
94.
95.
96.

Id. at 181.
Id.
H.R. 6124, supra note 70.
Id.
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3) CORE LABOR STANDARDS.-The term "core labor
standards" means(A) freedom of association;
(B) the effective recognition of the right to bargain collectively;
(C) the elimination of all forms of compulsory or forced labor;
(D) the effective abolition of child labor and a prohibition on the
worst forms of child labor; and
(E) the elimination of discrimination in respect of employment
and occupation.9 7
The specific labor rights stated in section 15403 of HOPE II are a
subset of the fundamental human rights stated in the UDHR. As such,
HOPE II also aims to promote the fundamental human and labor rights
under the UDHR.
III. THE UDHR
Haiti voted in favor of the UDHR in 1948.98 The UDHR is not a
binding treaty for states like Haiti but it provides a strong normative
basis for international human rights standards. 99 Essentially, the spirit of
HOPE II aligns itself with the promotion of social progress stipulated in
the Preamble of the UDHR:
[T]he peoples of the United Nations have in the Charter
reaffirmed their faith in fundamental human rights, in the dignity
and worth of the human person and in the equal rights of men and
women and have determined to promote social progress and
better standards of life in larger freedom. 0 0
HOPE II also aims to humanize labor practices in Haiti by
preventing modern servitude often associated with sweatshops.
Consequently, sections 15403 (3)(A), (B) and (C) of HOPE 1110 relate
to Articles 4, 23, and 24 of UDHR:

97. Id.
98. Summary of the U.N.Y.B. 1948, available at http://www.udhr.org/history/yearbook.
htm (last visited Nov. 25, 2011).
99. The UHDR may not be legally binding, but when a nation pledges itself by virtue of
its signature, there is an ethical obligation to uphold the obligations contained in this
Declaration.
100. University Declaration of Human Rights, G.A. Res. 217A, U.N. GAOR, 3d Sess., Ist
plen. mtg., U.N. Doc. A/810 (Dec. 12, 1948) [hereinafter UDHR], http://www.un.orglen/
documents/udhr/.
101. H.R. 6124, supranote 70.
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Article 4
No one shall be held in slavery or servitude; slavery and the slave
trade shall be prohibited in all their forms.
Article 23
(1) Everyone has the right to work, to free choice of employment,
to just and favourable conditions of work and to protection
against unemployment.
(2) Everyone, without any discrimination, has the right to equal
pay for equal work.
(3) Everyone who works has the right to just and favourable
remuneration ensuring for himself and his family an existence
worthy of human dignity, and supplemented, if necessary, by
other means of social protection.
(4) Everyone has the right to form and to join trade unions for the
protection of his interests.
Article 24
Everyone has the right to rest and leisure, including reasonable
limitation of working hours and periodic holidays with pay.102
Finally, section 15403(3)(E) of HOPE II,1o3 which focuses on the
elimination of discrimination in employment, relates to Article 7 of
UDHR: "All are equal before the law and are entitled without any
discrimination to equal protection of the law. All are entitled to equal
protection against any discrimination in violation of this Declaration
and against any incitement to such discrimination."' 0 4
The correlations between HOPE II and the UDHR suggest that the
overall legislative objective of HOPE II must be interpreted with a view
to achieving the sustainability of political, economic and social
institutions in Haiti.
A. Enforcement of InternationalHuman Rights Under HOPEII
Under section 15403(4)(B)(ii), on the basis of the reports of the ILO,
the President of the United States has the power to withdraw, suspend,
or limit the application of trade preferential treatment to businesses
registered in HOPE 11.105 In addition, section 15403(4)(B)(iii) allows the
President of the United States, after withdrawing the application of
preferential treatment, to reinstate the application only upon
102.
103.
104.
105.

UDHR, supra note 100.
H.R. 6124, supra note 70.
UDHR, supra note 100.
H.R. 6124, supra note 70.
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determining that a Haitian exporter has come back into compliance with
HOPE II conditions. 0 6 Therefore, section 15403 is the central provision
for enforcing human and labor rights in Haiti under HOPE II.
B. Conclusion on Enforcement ofHuman Rights UnderHOPEII
In summary, HOPE II effectively modifies corporate behavior by
motivating registered businesses to comply with their international
human rights obligations. Such compliance is required before a business
can obtain duty-free export license to the large U.S. market, and the fear
of losing it ensures continued compliance by registered businesses.
IV. "JUSTICE CANNOT BE FOR ONE SIDE ALONE": CREATION OF A
MANDATORY ADR PROGRAM AND U.N. ARBITRAL TRIBUNAL FOR
THE ADJUDICATION OF HAITIAN WORKERS' INTERNATIONAL HUMAN
RIGHTS UNDER HOPE II

Eleanor Roosevelt chaired the committee that drafted and approved
the UDHR. In tribute to her human rights achievements, she was called
the "First Lady of the World" by U.S. President Truman.lo7 She0 8 once
said: "Justicecannot be for one side alone, but must be for both."',
Arguably, without the creation of a mandatory ADR program and a
U.N. arbitral tribunal for the adjudication of fundamental human and
labor rights in Haiti, justice under HOPE II will be for one side alone:
the powerful employers. Since the judicial system in Haiti is largely
corruptl09 and lacks independence and impartiality, common sense
would have it that registered exporters and employers under HOPE II
could easily obtain judgments against their employees to legalize their
actions as long they are willing to pay the price. The majority of Haitian
workers are of extremely poor means and make on average less than $2
per day."10 Due to power disparities, Haitian workers will likely have a
difficult time engaging in legal battles with oppressive employers.
This power imbalance remains despite the current enforcement
mechanism envisaged by HOPE II. Therefore, without an effective
adjudication mechanism, HOPE II looks good on paper, but in practice
it will have limited actual effects on the protection of Haitian workers'
106. Id.
107. See The UniversalDeclarationofHuman Rights - A HistoricalRecord of the Drafting
Process: Eleanor Roosevelt, UNITED
NATIONS,
http://www.un.org/depts/dhl/udhr/
members eroos.shtml (last visited Nov. 8, 2012).
108. The Eleanor Roosevelt Papers Project, GEORGE WASHINGTON UNIVERSITY, available
at http://www.gwu.edu/-erpapers/abouteleanor/er-quotes/ (last visited Nov. 8, 2012).
109. Silva, supra note 4, at 53.
110. Id. at 63.
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rights. The adjudication of human right transgressions is a vital
component of any effective human rights initiative; it has a powerful
remedial function in solving disputes, thereby providing relief to
vulnerable Haitian workers seeking justice.-" While formal
adjudication through litigation or arbitration is often a necessary means
of resolving human rights disputes, this Article advocates for the
creation of a mandatory ADR program for HOPE II under which
negotiation and mediation are preferred."12
Employees involved in human rights disputes against their
employers usually express a strong reluctance to resolve such matters
through adjudicative forums like litigation and arbitration." 3 Caroline
Rees states that:
contrary to how the term is used in mainstream dispute resolution
discourse, its use in the development field opens up an
understanding of how mediation can support and advance the
enjoyment of human rights in practice. From this perspective, it
becomes in many instances a complement to litigation or other
adjudicative avenues for remedy and justice.114
Indeed, traditional methods of dispute resolution usually fail to
address the underlying circumstances that cause these conflicts in the
first place. The strategic advantage of mediation is that the theory and
practice of mediation have evolved to allow the co-existence of rightsbased and interests-based approaches in its practice:
It has done so by defining different modes or styles of mediation
to address each [approach], according to the parties' preferences
or the exigencies of the situation. The key distinction made is
between evaluative and facilitative mediation. . . . Evaluative

mediation leans the process towards so-called "rights-based
approaches," and is indeed referred to by some as "rights-based
111. See Sottiaux & Van der Schyff, supra note 75, at 124 (discussing the remedial
function of adjudication of human rights).
112. Michael Perry, Beyond Dispute: A Comment on ADR and Human Rights Adjudication,
53 Disp. RESOL. J. 51 (1998) (discussing the importance and strategic advantages of negotiation
and mediation (ADR) in resolving human rights disputes).
113. Id at 51 (stating that about 75% to 95% of all men and women in a given institution
or workplace will not willingly choose, or even cooperate with, a formal, polarized grievance
process when they feel harassed).
114. Caroline Rees, Mediation in Business-Related Human Rights Disputes: Objections,
Opportunities and Challenges 3 (John F. Kennedy Sch. of Gov't, Harv. Univ. Corporate Soc.
Responsibility Initiative, Working Paper No. 56, 2010) (discussing the practical utility of
mediation as a legitimate and compelling dispute resolution mechanism in business-related
human rights disputes).
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mediation." The evaluative mediator draws on law, industry
practice or other authoritative sources to provide direction to the
participants on appropriate grounds for settlement.... As such,
this approach arguably moves towards a form of non-binding,
persuasion-based adjudication. By contrast, facilitative mediation
focuses more on an interest-based process and a less
interventionist role for the mediator. The facilitative mediator
focuses on enhancing and clarifying communications between the
parties to help them decide themselves what to do, presuming
that they are better placed to devise effective solutions than is the
mediator.' 15
In my view the most revealing argument in favor of the formal
human rights adjudication under HOPE II via a U.N. arbitral tribunal
comes from the jurisprudential post-Brown experience in the United
States. This landmark of the U.S. Supreme Court on human rights
reveals the danger of relying on the good faith of local officials to
devise remedies for human rights violation." 6 Therefore, the
expectation is that a U.N. arbitral tribunal could evaluate in good faith
the rights and interests, power, and legal dynamics involved in human
rights and labor complaints under HOPE II.
Under HOPE II, the U.S. President is responsible for granting export
duty-free licenses. However, without an efficient, independent, fair and
impartial judicial system in Haiti, how will the President really know
which Haitian employers registered in HOPE II persistently violate
rights? The United States, along with the international community, are
aware that the Haitian judicial system is too corrupt to be relied upon.
Therefore, on what basis should HOPE II put its faith in the Haitian
judicial system for the adjudication of human rights? Should we
interpret the legislative intent of the U.S. Government and President
Obama to rely on the Haitian judicial system to adjudicate human rights
as an honest intention to respect Haiti's sovereignty or an innocent,
115. Id. at 4-5.
116. See William M. Carter, Jr., Rethinking Subsidiarity in InternationalHuman Rights
Adjudication, 30 HAMLINE J. PUB. L. POL'Y 319, 331-32 (2008) (discussing the post-Brown
experience).
117. Perry, supra note 112, at 57.
The effective human rights advocate will possess the skills to identify disputes
specifically involving human-rights issues, evaluate the rights and interests,
power, and legal dynamics involved in the complaint, and be capable of
prescribing and operating competently within a variety of means for resolving
the dispute, [and use litigation only if necessary.]
Id.
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negligent or fraudulent diplomatic and legal mistake?' 1 8 The legislative
intention of the U.S. Government to rely on the Haitian judicial system
for the adjudication of fundamental human and labor rights violations
under HOPE II can be interpreted as an intentional diplomatic omission
to avoid "overcomplicating" the parameters of HOPE II as a FTA." 9
Haiti ranked 146 out 178 countries surveyed in Transparency
International's 2010 Corruption Perceptions Index. 12 Arguably, Haiti is
one of the most corrupted countries in the world, and the judicial branch
is just as corrupt as the executive branch of the government.121 The
judicial branch is known to operate the mob and, as a result, it further
alienates the general population.' 22 The Haitian Government has been
associated with deep failures in essential public security services such
as the judicial system.123 The Haitian State is viewed as being
"incapable of effectively addressing the country's needs." 24
In that regard, it can be argued that HOPE II is in breach of Article
10 of UDHR, which stipulates that "[e]veryone is entitled in full
equality to a fair and public hearing by an independent and impartial
tribunal, in the determination of his rights and obligations and of any
criminal charge against him." 2 5
The fact that the corrupt Haitian judicial system lacks independence
118. See generally Bhala, supra note 80. Bhala argues that American FTAs and
international trade policy are formulated principally in an economic crucible. Id. at I1.
"Principles like absolute advantage, comparative advantage, free trade and fair trade, and
policies like managed trade, strategic trade, infant industry and rust belt manufacturer
protection, and agriculture support," mixed with a large dose of national security, makeup most
American trade policies. Id. Bhala further argues that labor, environmental and human rights
standards are not incompatible but are practical and complimentary. Yet he also maintains that
changing the FTA paradigm to one in which [excellent labor, environmental
and human rights standards] predominate[] would require careful consideration
of efficiency trade-offs, legal capacity, sovereign state responsibility, managed
and strategic trade policy, and trade remedies. The effort may well be
worthwhile. Throughout many parts of the word, the tide favoring unrelenting
and uncompromising free trade has turned.
Id.
119. Bhala, supra note 80, at 11; see also Sottiaux & Van der Schyff, supra note 75, at
121-22 (discussing the complex question of whether it is more appropriate for a domestic
tribunal or an international tribunal to have jurisdiction over an international treaty).
120. Corruption Perceptions Index 2010, TRANSPARENCY

INT'L, ANN.

REP. (2010),

available at http://www.transparency.org/policy research/surveys-indices/cpi/2010/results (last
visited Nov. 15, 2011).
121. Silva, supra note 4, at 63.
122. Id.
123. Id
124. Id
125. UDHR, supra 100, art. 10.
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and impartiality is well-known by the international community.
Therefore, the U.S. Government should have incorporated a mandatory
ADR Program and U.N. arbitral tribunal in to HOPE II as an effective
adjudication mechanism for allegations of human rights violations
against Haitian workers.
V. RECOMMENDATIONS FOR THE CREATION OF A MANDATORY ADR
PROGRAM AND U.N. ARBITRAL TRIBUNAL FOR THE ADJUDICATION OF
HAITIAN WORKERS' INTERNATIONAL HUMAN RIGHTS UNDER HOPE

The effective enforcement of international human rights cannot be
achieved if there lacks a comprehensive compliance initiative to
motivate changes in behavior.' 6 The enforcement cycle of trade
agreements with international human rights obligations must include a
full range of activities, such as compliance training, monitoring and
auditing, sanctions and legal remedies, when the regulated community
fails to meet its obligations under the law.1 27 In the case of HOPE II, the
establishment of an arbitral tribunal led by the United Nations,
specifically the ILO, is needed to ensure more comprehensive
enforcement of international human rights.12 8 The current regulatory
approach under HOPE II, which solely utilizes export trade permits or
licenses, is a good start but is not sufficient. Although the current
enforcement approach under HOPE II does include compliance
training,129 monitoring and auditing, 130 and sanctions for registered
exporters under HOPE II, those mechanisms are not enough."' Without
an independent, impartial, transparent, consistent and fair adjudication
system that contemplates appropriate remedies,132 the effective
enforcement of international human rights under HOPE II remains
uncertain.
In the United States, most labor disputes are resolved by ADR

126. W. Davis Jones, The Relationship Between Trade and Effective Enforcement, 36
DENV. J. INT'L L. & POL'Y, 389, 390 (2008) (discussing the relationship between trade and
effective environmental enforcement and arguing that "[c]ompliance cannot be achieved if there
is not an effective compliance program to motivate people to change behavior").
127. Id. at 390-92.
128. Id. at 392.
129. Id. at 390.
130. Id.
131. Id.
132. See William M. Carter, Jr., Rethinking Subsidiarity in InternationalHuman Rights
Adjudication, 30 HAMLINE J. PuB. L. & POL'Y 319, 331 (2008) (asserting that the enforcement
stage must allow for the determination of what measures are best suited to remedy the violation
of the right).
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methods (i.e., negotiation, mediation or arbitration).1 33 A survey of
more than 530 corporations in the Fortune 1,000 category showed that
90% viewed ADR as a critical cost-control technique, and more than
half (54%) said cost pressures directly affected their decision to use
ADR.134 Users said that ADR provided better outcomes than litigation
(66%), and preserved confidentiality and good business relationships
(59%).1 Therefore, I believe a mandatory ADR program under HOPE
II for the adjudication of Haitian human rights should seek to resolve
any dispute arising out of employment contracts or work conditions by
recourse to ADR dispute resolution methods in the following sequence:
(1) Negotiations in good faith;' 36
(2) Non-binding mediation with caucusing (mediation
caucusing means that meetings are conducted by the
mediator with the employer or employee(s)

separately);1 37 and
(3) Binding arbitration via the U.N. arbitral tribunal for
HOPE II.

133. See Darryl Geddes, Survey: CorporationsNow Widely Use Dispute Resolution Over
Ligitation, 28 CORNELL CHRON. (May 21, 1997), http://dev.chronicle.comellcat.com/stories/
1997/05/survey-also-finds-lack-confidence-qualifications-arbitrators.
134. Id.
135. Id.
136. See Mary C. Hurley, Aboriginal Title: The Supreme Court of Canada Decision in
Delgamuukw v. British Columbia, PARLIAMENT OF CANADA, http://www.parl.gc.ca/Content/

LOP/researchpublications/bp459-e.htm (last visited Nov. 25, 2011). In a human rights decision
of the Supreme Court of Canada in relation to aboriginal indigenous rights, the Court held that
the provincial Crown (the government of the province of British Columbia) was "under a moral,
if not a legal, duty to enter into and conduct negotiations [in relation to the aboriginal peoples'
legal interests in Canada's land] in good faith." Id. The Court held that "negotiated settlements
in 'good faith and give and take on all sides' would achieve . . . reconciliation" between the
parties. Id. I believe this human rights decision from the Supreme Court of Canada defines the
moral and legal duty of employers registered under HOPE II to negotiate out-of-court
settlements with their Haitian employees in good faith.
137. David A. Hoffman, Mediation and the Art of Shuttle Diplomacy, 27 NEGOTIATION J.
15 (2011). Hoffman lists the economic rationales for mediation caucusing as follows: avoiding
adverse selection; overcoming the prisoner's dilemma; communication, emotional, information,
strategic and cultural barriers; unrealistic expectations; obstacles to generating options; internal
conflicts; and fear of losing face. Id. at 8-13. Hoffman also explains that mediation caucusing
causes a need for negotiation coaching and a need for process management, and helps to build
and maintain relationships and platforms for apology and forgiveness. Id. at 12-13. It is also
important in the labor relations context to consider using a transactional mediator in the predispute phase (before a labor dispute arises) as a strategic counsel and cultural facilitator in
order to help create a durable and effective working relationship between the employer and
employee. See generally Scott Peppet, Contract Formation in Imperfect Markets: Should We
Use Mediators in Deals?, 19 OIo ST. J. ON DIsp. RESOL. 283, 283-304 (2004).

https://scholarship.law.ufl.edu/fjil/vol25/iss1/5

26

Apollon: The Importance of an ADR Program for the Effective Enforcement of
2013]

THE IMPORTANCE OFAN ADR PROGRAM

143

Encouraging parties to engage in negotiation and mediation first will
demonstrate the mutual desire of the parties to preserve a fair and
durable working relationship.
This kind of dispute resolution
orientation for fundamental human and labor rights also aligns with the
concept of Social Dialogue developed by the ILO to manage labor
conflicts through cooperation, collaboration, and harmony. ' The
promotion of the Social Dialogue is already the core mandate of the
ILO in the context of HOPE I and can be defined as follows:
Social dialogue is defined by the ILO to include all types of
negotiation, consultation or simply exchange of information
between, or among, representatives of governments, employers
and workers, on issues of common interest relating to economic
and social policy. It can exist as a tripartite process, with the
government as an official party to the dialogue or it may consist
of bipartite relations only between labour and management (or
trade unions and employers' organisations), with or without
indirect government involvement. Concertation can be informal
or institutionalised, and often it is a combination of the two. It
can take place at the national, regional or at enterprise level. It
can be inter-professional, sectoral or a combination of all of
these. The main goal of social dialogue itself is to promote
consensus building and democratic involvement among the main
stakeholders in the world of work. Successful social dialogue
structures and processes have the potential to resolve important
economic and social issues, encourage good governance, advance
social and industrial peace and stability and boost economic
140
progress.
The creation of an U.N. arbitral tribunal to adjudicate disputes
between Haitian employers registered in HOPE II and their employees
is crucial for two reasons. A U.N. arbitral tribunal led by the ILO will
ensure transparency, efficiency, impartiality and accountability, and
allows the parties to avoid dealing with corrupt and self-interested
Haitian judges.141 Second, as much as negotiation and mediation should
be favored in labor dispute resolutions, conventional legal practice
138. URY ET AL., supra note 44, at 4 (enumerating the four main considerations in a dispute
settlement: (1) transaction costs, (2) satisfaction with outcomes, (3) recurrence and (4) the
relationship).
139. Id.
140. Social Dialogue, INT'L LAB. ORG., http://www.ilo.org/ifpdial/ areas-of-work/socialdialogue/lang--en/index.htm.
141. Silva, supra note 4, at 63 (asserting that the judicial branch never received a
systematic overhaul, creating mob justice and further alienating the general population).
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holds that formal adjudication is often a necessary last resort to resolve
a dispute. 142 Often dispute resolution negotiations involve a mix of all
three approaches previously mentioned (interest-based, power-based
and rights-based). Some approaches attempt to satisfy interests, some
discussions of rights, and some reference to relative power.143
Unfortunately, in the context of labor disputes in a developing country
like Haiti, where the Rule of Law is absent, employers tend to resolve
disputes on the basis of their power. Acts of aggression, such as
withholding benefits, terminating employment without cause, and even
physically attacking employees, are common in labor disputes in
Haiti.144 In this social context, a U.N. arbitral tribunal will offer Haitian
employees a satisfactory alternative to adjudicate their rights if
negotiation or mediation fails.
Finally, should the U.N. arbitral tribunal, as a supranational arbitral
tribunal, utilize categorical or balancing methods in fundamental
adjudication? This debate is predominant in the European Court of
Human Rights.14 5 Sottiaux and Van der Schyff state that "the principal
arguments of the debate are by now: that categorical or rule-like
decision-making fosters consistency, stability, and predictability; a
balancing process or standard-like decision-making, by contrast, ensures
adaptability to changing social conditions and the particular
circumstances of each case."l 46
Legal scholars conclude that the debate regarding international
human rights adjudication cannot be polarized and considered in the
abstract. Rather, the proper adjudication method depends on various
factors, one of which is the nature of the court that is charged with
adjudicating the matter at issue.147
To shift the focus from domestic to international human rights
does not remove the tension between the different values and
interests at play. On the contrary, some of the arguments on both
the pro-balancing and pro-categorization sides gain particular
importance when the decision-making authority is located in a
multinational court. On the one hand, the use of a reliable and
predictable method of adjudication is indispensable when the
court is in a position to give guidance to a great number of
142. Sottiaux & Van der Schyff, supra note 75, at 124 (explaining that courts have a
remedial function in solving disputes, thereby giving satisfaction to those seeking justice).
143.

URY ET AL., supra note 44.

144. OUVRIYE, supra note 59 (discussing affirmative measures to combat violence in the
labor sector in Haiti, particularly gender-discrimination, gender-based violence, and child labor).
145. Sottiaux & Van der Schyf, supranote 75.
146. Id. at 115.
147. Id.
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domestic decision-makers and prospective applicants to the
Convention on Human Rights. However, on the other hand, the
creation of an inflexible doctrine at the international level is
problematic given the subsidiary role a multinational court plays
in the enforcement of applicable rights in states with different
constitutional identities. This role entails, among other things,
that such a court is usually not a final court of appeal or fourth
instance, and that it is not to substitute its views for that of
domestic courts which bear the primary responsibility for the
enforcement of regional or international guarantees (or similarly
worded domestic constitutional provisions). . . . [I]nternational

courts should, in their decision making process, seek to find a
middle ground between these opposing concerns. In other words,
an international tribunal's style of opinion writing should reflect
the inherent tension between its constitutional guidance function
on the one hand, and the principle of subsidiarity on the other.14 8
Therefore, fundamental human and labor rights violations under
HOPE II should be adjudicated by a mandatory ADR program, with
negotiation and mediation in good faith encouraged as the first methods
of ADR dispute resolution. Arbitration by a U.N. tribunal should be
utilized as a last resort. Without this ADR initiative to adjudicate
violations in an efficient, timely, independent, impartial, transparent,
consistent and fair manner that contemplates appropriate remedies for
employees, the minimalist attitude of the United States towards the
enforcement of international human rights under HOPE II and its
reluctance to develop a mandatory ADR program to adjudicate human
rights violations leads HOPE II to have "symptoms of radical

mootness."l 4 9
VI. CONCLUSION

A mandatory ADR program and a U.N. arbitral tribunal with the
power to sanction, make judicial decisions, and provide remedies in the
name of universal justice is sine qua none for genuine international
human rights compliance under HOPE II. With the establishment of a
mandatory ADR program, and a change to the trade orientation of
HOPE II from the garment industry to the more sustainable agriculture
and tourism industries, the United States could proudly claim to be a
148. Id. at 115-16.
149. Id. at 156 ("[One scholar has] deplored the European Court's decisional minimalism
and its reluctance to develop Convention doctrine, calling these features symptoms of the
'radical mootness' of the European judge.").
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champion of the sustainable development of human and labor rights in
Haiti. For a trade compliance rogram to be effective, "every link in the
chain must function together," 5s and all parties and stakeholders should
work together. There is a Haitian maxim saying bel dan pa di zanmi
(Justbecause someone is smiling at you doesn't mean they're your good
friend with your best interests at heart). HOPE I and HOPE II are
undeniably significant U.S. initiatives to help foster the sustainable
development of Haiti, but the United States can and should set the bar
higher. The protection of human rights in Haiti will only be as
meaningful as the institutions dedicated to ensuring compliance,
providing enforcement, and rendering penalties.

150. Jones, supra note 126, at 394.
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